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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TED MCCRACKEN
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N N N N N
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No. 01-4466
FORD MOTOR CO., ET AL
MEMORANDUM
Padova, J. Novenber , 2001

This matter arises on the Mtion of Defendants Ford Mt or Co.
and Jacques Nasser to Dism ss. Defendant Nasser seeks to dism ss
all counts on the grounds of lack of personal jurisdiction.
Def endant Ford Motor Co. seeks to dismss count |V pursuant to
Federal Rule of G vil Procedure 12(b)(6). Plaintiff, who is
proceeding pro se, did not file a response.! For the foll ow ng
reasons, the Court grants the notion and disnm sses the entire
Conpl ai nt agai nst Defendant Nasser and Count |V agai nst Ford Mot or

Conpany. 2

The Court recognizes that in its discretion, it could grant
t he notion as uncontested pursuant to Local Rule 7.1(c). However,
the Court has declined to do so and instead has considered the
notion on its nerits.

The nmotion to dismiss is filed on behalf of the Ford Mtor
Conpany and Jacques Nasser, Ford' s Chief Executive Oficer.
Def endant s have al so briefed several of the issues with respect to
Def endants Anne Scarborough and WIlliam O ay Ford. However, as
there has been no service on either Defendant, and as there has
been no formal appearance entered on behalf of either individual,
the Court will consider the Motion to Dismss with respect to Ford
Mot or Conpany and Jacques Nasser only. Defendants Anne Scar bor ough
and Wlliamday Ford, Jr., should they be tinely served, will of
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Backgr ound

The instant action originally arises out of a serious notor
vehi cl e acci dent sustained by Plaintiff Ted McCracken whil e driving
his Ford Ranger. He brings strict liability, negligence, and
breach of warranty cl ai ns agai nst the vehicle's manufacturer, Ford
Mot or Conpany, the dealer C&C Ford, Inc., and various officers of
the two entities, alleging defective product design. He al so

brings a fourth count, entitled “col |l usion,” agai nst the Ford Mot or
Conpany and its officers, as well as Anne Scarborough, a major
sharehol der in Ford, and John Scarborough, a State’s Attorney for
Cecil County, WMaryland, in <connection wth an wunspecified
prosecution by the County of Plaintiff.® In the collusion count,
Plaintiff alleges that John Scarborough and Anne Scar borough are

related, and that the purpose of the malicious prosecution was to

prevent himfromfiling suit against Ford.*

course be free to raise the appropriate issues in an appropriate
responsi ve pl eadi ng or notion.

The Motion al so does not pertain to Defendants C&C Ford and
its officers, who filed an answer to the Conplaint, or Defendant
John Scar borough, who has not yet been served.

3C&C Ford, Inc. and its officers are not named in Count |V.

‘Defendants note that, contrary to Plaintiff’s allegation,
Anne and John Scarborough are not related. (Defs.’” Mt. at 4.)
This i ssue has no bearing on the disposition of this Mtion.
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1. Legal Standard

A Dismssal for Lack of Personal Jurisdiction

Since lack of personal jurisdiction is a waivable defense, a
defendant nust raise the issue on a tinely notion to dismss
pursuant to Federal Rule of Cvil Procedure 12. See Fed. R Cv. P.

12(h)(1); Singer v. Conm ssioner of Internal Revenue Service, No.

GCv. A 99-2783, 2000 W. 14874, at *2 (E.D. Pa. Jan. 10, 2000).
Wen a defendant raises the defense of Ilack of personal
jurisdiction, the plaintiff bears the burden of producing
sufficient facts to establish that jurisdiction is proper. Mllon

Bank (East) PSFS, Nat’'l Assoc. v. Farino, 960 F.2d 1217, 1223 (3rd

Cr. 1992). To establish the propriety of jurisdiction, the
plaintiff nmust present a prima facie case for the exercise of
personal jurisdiction by establishingw th reasonable particularity
sufficient contacts between the defendant and the forumstate. 1d.

at 1223 (citing Provident Nat’| Bank v. California Fed. Sav. & Loan

Assoc., 819 F.2d 434, 437 (3rd Cr. 1987)). Resolution of a notion
chal l enging personal jurisdiction requires a determ nation of

factual issues outside the pleadings. Tine Share Vacation Cub v.

Atlantic Resorts, Ltd., 735 F.2d 61, 66 (3d GCr. 1984). The

plaintiff, therefore, nust go beyond the bare allegations of the
pl eadi ngs and make affirmative proof through sworn affidavits or
ot her conpetent evidence. 1d. at 66-67 n.9; Singer, 2000 W. 14874,

at *2.



B. Dismssal for Failure to State a Caim

A clai mmay be di sm ssed under Federal Rule of G vil Procedure
12(b)(6) only if the plaintiff can prove no set of facts in support

of the claimthat would entitle her torelief. ALA Inc. v. CCAIR

Inc., 29 F.3d 855, 859 (3d Cir. 1994). The reviewi ng court nust
consider only those facts alleged in the conplaint and accept all
of the allegations as true. |d.

Courts nmust |iberally construe pro se pl eadings and hold them
“to less stringent standards than those drafted by attorneys.”

Bieros v. Nicola, 839 F. Supp. 332, 334 (E.D.Pa. 1993). dains by

pro se litigants may be dism ssed under Federal Rule of GCvil
Procedure 12(b)(6) only “if it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich

would entitle himto relief.” MDowell v. Delaware State Poli ce,

88 F.3d 188, 189 (3d Cir. 1996)(quotations omtted); see also ALA

Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 (3d Cr. 1994). The

reviewing court nust consider only those facts alleged in the

conpl aint and accept all of the allegations as true. ALA, Inc., 29

F.3d at 859.
[11. Discussion

A d ains Against M. Nasser

A federal district court may assert personal jurisdiction over

a nonresident of the state in which the court sits to the extent



aut horized by the law of that state. Fed. R Cv. P. 4(e). The
Pennsyl vani a Long-Arm Statute provides in relevant part:

the jurisdiction of the tribunals of this Comobnweal th

shall extend . . . to the fullest extent allowed under

the Constitution of the United States and may be based on

t he nmost m ninum contact with this Commonweal th al | owed

under the Constitution of the United States.
42 Pa. Cons. Stat. Ann. 8§ 5322(b) (West 2000). The Fourteenth
Amendnent of the United States Constitution limts the reach of
| ong-arm statutes such that a court nmay not assert personal
jurisdiction over a nonresident defendant who |acks m ninmum
contacts with the forum or where mai ntenance of suit against him

of fends traditional notions of fair play and substantial justice.

|nternational Shoe Co. v. Wishington, 326 U. S. 310, 316 (1945);

Provident Nat’l Bank, 819 F.2d at 436-37. Pennsylvania's |long arm

statute includes both general and specific jurisdiction over
nonr esi dent defendants. 42 Pa. Cons. Stat. Ann. 8§ 5301, 5322
(West 2000) .

Ceneral jurisdiction arises when the plaintiff’'s cause of
action arises fromthe defendant’s non-forumrelated activities.

Vetrotext Certainteed Corp. v. Consol. Fiber dass Prod. Co., 75

F.3d 147, 151 n.3 (3d Gr. 1996). To assert general jurisdiction
over a nonresident, a plaintiff nust establish that the defendant’s
contacts with the forumstate are so “conti nuous and substantial”
t hat the defendant shoul d reasonably expect to be haled into court

therein on any cause of action. Hel i copteros Nacionales de




Colonbia, S.A v. Hall, 466 U S. 408, 414-16 (1984); Provident

Nat' | Bank, 819 F.2d at 437. Furthernore, the defendant nust have
purposefully availed itself of the benefits and protections of the

| aws of the forum state. See Burger King Corp. v. Rudzew cz, 471

U S 462, 475 (1985). Specific personal jurisdiction may arise
when the defendant engages in particular or infrequent contacts
wth the forum state that are related to the plaintiff’s claim

Pennzoil Products Co. v. Colelli & Assoc., Inc., 149 F.3d 197, 200

(3d Cir. 1998). To find specific personal jurisdiction, the court
must first find that the relationship between the defendant, the
cause of action, and the forumis sufficient to satisfy mninmm
cont act s. Farino, 960 F.2d at 1222. Second, the court nust
conclude that the exercise of jurisdiction would conport wth
traditional notions of ‘fair play and substantial justice.’ |d.

M ni mum contacts is a “fair warning” requirenent of due
process that is satisfied if the defendant has purposely directed
his activities at forum residents and availed hinself of the

privilege of doing business there. Burger King, 471 U S at 472;

Hanson v. Denkcla, 357 U S 235, 253 (1958). The defendant’s

conduct and connections wth the forumnust have been such that the
def endant coul d have reasonably antici pated his anenability to suit

in the forum Shaffer v. Heitner, 433 U S. 186, 204 (1977).

“Random ” “fortuitous,” or “attenuated” contacts are insufficient

to satisfy the mninum contacts requirement, as are contacts



resulting from“the unilateral activity of another party or athird

person.” Burger King, 471 U S. at 475. Only those contacts

“proximately result[ing] fromactions by the def endant hinsel f that
create a ‘substantial connection” with the foruni satisfy due
pr ocess. Id. Defendants can have m nimum contacts where they
deli berately engage in significant activity within the forum or
create continuing obligations between thenselves and forum
residents. |1d. at 475-76.

Plaintiff’s Conplaint fails to allege or provide proof of any
contacts, let alone contacts sufficient to satisfy m ninumcontacts
for purposes of specific personal jurisdiction or general personal
jurisdiction over Defendant Nasser. Plaintiff alleges that Nasser
is the President and Chi ef Executive O ficer of Ford Mdtor Conpany,
a Del aware corporation with its headquarters | ocated in Dearborn,
M chigan. (Conpl. 99 3, 6.) However, Plaintiff does not assert
that Defendant has any offices, property, or bank accounts in
Pennsyl vania, or that he conducts any business in Pennsylvania.?®
Plaintiff nerely alleges that Defendant “is ultimately responsi bl e
for the training and supervision of the nanagerial, engineering
personnel, design and structure of [Ford s] notor vehicles sold."
Plaintiff fails to set forth any contacts or evidence of such

contacts. Accordingly, the Court concludes that it | acks personal

°I'n his Mdtion, Defendant Nasser asserts that he does not
conduct any business in Pennsyl vani a.

7



jurisdiction over Defendant Nasser, and therefore dism sses the
entire Conplaint as to said Defendant.?®

B. Count IV (Collusion) Against Ford Mtor Co.

In Count 1V, Plaintiff brings a “collusion” claimpursuant to
42 U. S.C. 88 1981 and 1983. Plaintiff alleges that John
Scar bor ough, State’s Attorney for Cecil County, Maryl and,
mal i ciously prosecuted Plaintiff in order to interfere with his
access to the courts and in retaliation for seeking to pursue | egal
action agai nst the Ford Mot or Conpany, Jacques Nasser, WIlliamd ay
Ford, and Anne Scarborough. Specifically, he clains that the
Defendants violated his constitutional rights “by hindering
plaintiff’s access to the courts, restraining plaintiff fromfiling
civil action, and in retaliation for actively seeking to pursue
action against [Defendants].” (Conpl. § 46.) Plaintiff also clains
that the Defendants actions sought to “dimnish plaintiff’'s
opportunities and resources to maintain a class action liability

action . . .” (Conpl. § 47.)

*When m ni mum contacts are satisfied, the court goes on to
consi der whether the assertion of personal jurisdiction would
conport with “fair play and substantial justice.” Burger King, 471
U.S. at 476. The relationship between the defendant and t he forum
must be such that it is reasonable to require himto defend the
suit there. |International Shoe, 326 U S. at 317. Because it is
clear that there are no mninum contacts with respect to Nasser
there is no need to go on and performthe "fair play" analysis.

8



1. dains pursuant to § 1981

Plaintiff purports to bring Count IV pursuant to 42 U.S.C. 8§
1981. Construing the Conplaint |iberally, the Court concl udes t hat
there is no basis for a § 1981 claim because Plaintiff has not
all eged a deprivation of rights on account of race, ancestry, or

ethnic characteristics. See St. Francis Coll. v. Al -Khazraji, 481

U S. 604, 613 (1987); Estate of Henderson v. City of Phil adel phia,

Cvil Action No. 98-3861, 1999 U.S. Dist. LEXI S 10367, at *10 (E. D
Pa. July 9, 1999). There are no factual allegations, specific or
inplied, setting forth such a deprivation or supporting the
exi stence of such an allegation. Accordingly, the Court dism sses
any clainms under § 1981.°

2. Clains pursuant to 8§ 1983

Plaintiff also purports to bring Count |V pursuant to 42
U S.C 8§ 1983. Section 1983 of Title 42 of the United States Code
provi des a renedy agai nst “any person” who, under the col or of |aw,
deprives another of his constitutional rights. 42 US. C § 1983
(1994); Carter v. Cty of Phil adel phia, 989 F.2d 117, 119 (3d Gr.

1993) . O the Defendants naned in this count, only John
Scarborough i s potentially a state actor. Although private parties
may cause the deprivation of rights, they may only be subjected to

[iability under & 1983 when they do so under color of state |aw

‘Simlarly, any clainms under § 1985(3) for civil rights
conspiracy are barred for failure to allege such a deprivation
Giffin v. Breckinridge, 403 U S. 88, 102 (1971).
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Mark v. Borough of Hatboro, 51 F.3d 1137, 1141 (3d G r. 1995),

cert. denied, 516 U S. 858 (1995) (citing Flagg Bros., Inc. V.

Brooks, 436 U.S. 149, 156 (1978)). Determ ning whet her there has
been state action requires an inquiry into whether there is a
sufficiently close nexus between the State and the chall enged
action so that the challenged action may be fairly treated as that

of the State itself."8 Blum v. Yaretsky, 457 U S. 991, 1004

(1982).
The Court, construing the Conplaint |iberally, concludes that

Plaintiff fails to set forth any basis for determning that the

8The Suprene Court has set forth a two-pronged test to
determ ne when private action is attributable to the state under §
1983:

The first question is whether the cl ai ned deprivation has

resulted fromthe exercise of aright or privilege having

its source in state authority. The second question is

whet her, under the facts of this case, respondents, who

are private parties, may be appropriately characterized

as 'state actors.’
Lugar v. Ednondson Q| Co., 457 U.S. 922, 939 (1982). The Court of
Appeal s for the Third Grcuit has delineated three Lugar sub-tests
to determ ne whether there has been state action: (1) whether the
private entity has exercised powers that are traditionally in the
excl usive prerogative of the state; (2) whether the private party
has acted with the help of or in concert with state officials, and
(3) whether the State has so far insinuated itself into a position
of interdependence with the private party that it nust be
recogni zed as a joint participant in the challenged activity. Mrk
v. Borough of Hatboro, 51 F.3d 1137, 1142 (3d Gr. 1995). The

second of these tests appears applicable here. This discrete
i nqui ry asks whether "the private party has acted with the hel p of
or in concert with state officials.” MKeesport Hospital v.

Accreditation Council for Graduate Medical Ed., 24 F.3d 519, 524
(3d Cir. 1994). See also Ednonson v. Leesville Concrete Co., 500
US 614 (1991) and Adickes v. S.H Kress & Co., 398 U S 144
(1970).
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Ford Mot or Conpany was acting under color of law as required for a
claim under § 1983. The Court can conceive of no plausible
scenari o under which Ford could fairly be said to have been acting
under color of law. Wth respect to Count 1V, the only party that
is alleged to have carried out any actions or activities was the
state official, John Scarborough. There is no suggestion anywhere
in the Conplaint that Ford or any of the private individuals nanmed
in Count |V participated in the actions taken against the Plaintiff
inarresting and prosecuting the Plaintiff. Accordingly, the Court
concludes that there is no basis for the § 1983 claim and
therefore dismsses Count IV as to Defendant Ford Motor Conpany to
the extent it raises clains under § 1983.
I V. Concl usion

For the reasons above, the Court grants Defendants’ Mtion to
Dismss. Counts I, Il, Ill, and IV are dism ssed as to Defendant
Jacques Nasser. Count IV is dismssed as to Defendant Ford Mot or

Conpany. An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TED MCCRACKEN
Cvil Action
V.
No. 01-4466

N N N N N

FORD MOTOR CO., ET AL

ORDER
AND NOW this day of Novenber, 2001, upon
consideration of the Mtion to Dismss of Defendants Ford Mbtor
Company and Jacques A. Nasser (Doc. No. 3), and any response
thereto, IT IS HEREBY ORDERED that said Mtion is GRANTED. In
furtherance thereof, all cl ai ns agai nst Def endant Jacques A. Nasser
are DISM SSED with prejudice, and Count |V against Defendant Ford

Mot or Conmpany is DI SM SSED wi th prejudice.

BY THE COURT:

John R Padova, J.



